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Re: Liabi . oahiy for coss

' This 48 in renly 44 ths xequust contalned in your
lstter of Dscender 10, 1940, =) dentad by your letters of
Tecenber 18, 1340, and Janky S4Y for the ovinlon of

; this Departasnt as to the reapo 31

¥ of Fayetts County
for ths ocost of ramsving certsln slsotric power poles slong
and off of a designgled atate high in ths course of widening

ions ol auch hig .

the s}eotric power poles eand
lectric oomranies, One 1s™ln-
(which ve ¢hall.gall the gen-
) eleatric coonerative incornor-
Licle 1528b, VYernon's Annotated
csll the ¢ooperative). Both
n polen which we shall designate *A" polea
right/0%-way of the tighway as it is row looated.
les which we shsll designate "B" poles
a7ar and Woon centally private oroperty by virtue of sassxents
b e Aea owners of such vroverty, The new highe

1lidinariss %o the widening and relooation of the
highueys ars being undertaken by the coamzisslioners' court acting
ander Articls 8574n of Vernon'!s Annotated Civil Statutes, as the
agent of the State fighwsy Comzission; and in acquiring the neo-
sasary roed bed for the new and wider highway, it will be neo-

ssaary that both A" and "B® poles bs rexoved snd placed in new
a0sitions.
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Honorable John C, anburgtr, page £

It 1s the oontention of Faystte County that the
cost of resoving and relocating both "A* and *B* poles eo
as not to interfere with the new highway should be biorne
7 the eleotrio ocompanies in question. This contention is
supportsd by the terms of franohlises granted by the cpumis-
sloners' court to sach of the respeotive ocomvanies.

. The one to the Osneral company grants it the right
o: R

% ® ¢ greot, conetruot, maintain, extend, renew end
operate & system of worke, poles, wirss, cables, un~
derground conduits and all necessary snd drover ap-
paratus and apcertsnances within the limits of the
ocounty .of Faystte * * * gnd for said purposes to en~
ter upon or telow and use the highways, publio roads,
streets, allsys and other public areas under the
oontrol or Jurisdiotion of ths County of Fayette * ¢ *¢
. . 1, . * ot . N * P . L .
Thie franchias then provides that, .. .. .
*In the svent At aver Lecores necessery on -
account of the rslocation of re-locating of any
highway or oublic road to remove any noles or
other egquipyent which way have bteen located on
such highway or public rosd by the Grantee, its
successors and assigns, ualer the right, powsr
and authority heresdy granted, the Crantes, its .
succesaors and asslgna,'shali,-vhou 80 instructed
in writing by the County Coumissioners' Court .of
Faystte County, Texas, or the duly authorized .
County Enginssr, movs such poles or other ejquip~ -
ment to such new location along the reloosted . .
and re-routed highway or pvublioc road as may be.

designated by the County -Commiseloners® Court of
Tayette County, Texas.® :

The franchise to the -cooperative is likewlse oo-sxten-
sive with the oounty limits cnd grants the right teo,

¢“» « # gonstruot, erect, malntain and ope-
erete slectrio transmission snd distribution
1inss, and all necessary and ususl -attachzeats
and appurtenances along, soross, over end under
and on the streets, lansa, highways, public roads,
bridges and -other public places in this County* ¢ **
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with the orovise that,

“# # * the oourt reserves the right to overm't
the Comnissioner of each preainot to direot the
olaces where said poles shall be set in hias re- )
soeotive precinot, and should sald road ever de
widened or for any other reason it shall become :
nscesaary to remove said poles, tame shall be done
within thirty days after written notice. Said mov-
ing shsll be done at the expense of Fayette Eleotrioc
cooperative and resst in such sanner as to Do as
1ittle in the way of the seld rosd as practiocsl.®

OQur first concera ia the valldity of thesa franchlses
with respect to the right-of-way along, over or across desiznat-

ed atate highways., It ls our view that the court is laocking in
such authority. .

As has been repsated so many times the powers of the
commissionars' oourt sre limited to those exirassly grinted by
Constitution or statute, or arising therefrom by necessary inpli-
cction. Commiseloners' Court v. ¥allace, 15 S.W, (22) 333.

As an sdministrative agenoy of the etate it 18 a court of desle-
gated pow:rs. =Edwards County v. Jenaings, 33 S.%, 535, 7Thls 1s
taportant to aur pressat inquiry, S

If the coanissioners’ court ever had general jurisdic-
tion and conirol over state highweys as distinguished from
county roads, that general jurisdiction was withdrawn from the
court by an Act of the 38th Legislature {(Acts 1923, p. 75, et
seq.) creating a State Highwvay Commission and ‘nvesting it with
the autherity to take over and maintain “the various State
Highways in Texas.® FRobins v, Limestone County (C.C.A.) 258 S,¥,
315; Cunningham v, Koons (CCA) 23 S.w. (2a) 78l; Hall v. W1l-
bsrger Co, (C.C.A.) 37 8.%. {24) 1041, affirmed {Com. of Apn.),
55 9.%. (24) 797; Fairn v. Bean, 121 Tex, 355, 48 5.¥. (24) §34;
Alexander v. Sinzleton (C.C.A.) 50 S.¥. (23) 893; 3tate Blghway
C-mmission v. Dallas County {C.C.A.) 110 S.%, (2d) 255, Seé aleo

Artiole 8673, Vernon's Annotated Civil Stotutes, end annotations
thereungpr.- '

Certainly since 1923 snd cerhass even before the com-
missicners! court has bean without authority or control over
designated state highways., It follovs that the commisaioners'
court of Fayette County had no authority to grant a franchise
for the cermissive user of the right-of-way of a Jdesignszted
state highway for the placling of eleciric poles and wire thereon.
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. While tha declsion ‘s from a foreign Jyrisdiotion,
the opimion of the Suprems Court of Korth Dakota in ¥orton
County v, Hughes Eleotrio Coajany, &3 N,D. 742, 208 N.W. 108,
is peocullarly sxpressive of the power of a Texas comaissionsrs'

oourt. There in discussing a sinmilar situation the court aaid:

*There i1s, in our opinion, no question but that
the highway in oontroversy is a 'state highway' with-
in the neaning of the ters as defined in Chapter 141,
Laws 1919. The bridge and ajproachss thereto were what
is ocommonly denominated s federal aild project, construot-

ed under the direotion and suvervision of the state high-
vay commission, ¢ ¢ @

*%s are entirely sstisfied that the highway 1ha
ooatroversy falls within the provinece of Section 2,
Chapter 141, Laws 1919, and is within the gontrol
and supsrvision of the Btate Highway Coamission to
ths sxtant and for the purposss preserided dy thas
statute. It necescarily follows, therefore, that
such highway is nat one 'under the care snd super-
vision' of the hoard of county comalssioners' of
¥orton County and thet that board has no pover %o
grant a right of way for an electris power trans-
mission line over or along ssid highway under Seeo.
5441 C. L. 1913 as sxended by Chaptser 183, Laws 1925,

*“The atate has contrsl over its highways, and
& county has no povwer %o grant right of way orivileges
over or upon them to -udlic service ¢orporations, un-
lesa suoch power has been delegsted to 1t by the Leg-
telature (13 Puling Case Law, pp. 171, 172), and -
so far as we ¢an ascertaln the Legislature has not:
delegated to the baard of county comsissioners the
power to grant such ri:ht of way upon satate highweys,
., It does not follow, however, thst the stete highway
commission has power to grant euch right of way, The
states highway Coxmission 1s » goverazental agenoy
of the state, and possesses such povers, and such
powers only, as are conferred upon it by law.®

This position 1s not without suvdort in Texas. 1In 2}
Faso Electric Comvany v. Lssper (C.C.A, 1931} 42 s.v, (24) 883, re-
vereed on other grounds, 60 S.%¥, (23} 187, the court held that a
coxmissioners® court is without suthority to give an electric
comoany ths right to obstruct a road by esrecting a power pole
within the right of way. Tf, Aome Cement Plagster Co. v, American
Ce==ant Plaster Co. ((.‘.’\.‘-..'u.l 1914) 157 3,%. 183: Houston Lighting
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and Power Company v. Fleaing {C.C.A. 1939) 128 '8.v, (22) 487;
Boons v. Clark (C.C.s. 1920) 214 8.V, 607, writ ref, . -

Likewise, thls Zepartasnt has previcusly passed upon
the identiocasl question. In Opinion No, 0-1808 we held that the
comalssioners' court hzd no authority .to grant a franchiae to
the Central Power znd Light Cospany for the County of Brewaster.
To the seme effect is Opinion Ko, 0-Z274 regarding Polk County.
Furthberaore, apolying the saze rule under slizhtly 4different
circumstances we hald in opinion o, O0~2442 that the power to

grant a franchise right to a telephcne coapany is non-sxistent
in a commliesioners® court,

t

The result follows that the franchise right the vome
wissioners’ oourt attexpted to grant to sach utility 4s non-ex-
istent insofar as the right-of-way along a designated state

highway is ooncerned. The franchises thersfore oinnoet be our

guide, If the right.of sithsr the gsneral company or the coop;

‘erative to maintain *2% Doles along the right-of-way of » des-

1gnated stats highway 1z %o be sustained ws must look elsevhere.

Prior to tha snaoctaent of Article 1436 in 1911, the
court hald in ths case of Jacksonville Ice and Eleotric Company
v. Moses (C.C.A. 19)1) 134 S.%. 379, that the maintenance of e~
leatric polas and wires aoross a highvwey without proner suthore

1::2101& $» a nulsanss and an wnluwial obstruction, The ocourt
sajid: . . _ : . )

"Ihe testimony indloatasd that the strset or road -
into which the wire had fallen wae outsifie of the core-
porate linits of the town of Jeoksonville, but that it
was 2 publie highway. It was also shown that cppellant's
wires had been strung across the rogd without authority
having been obtalned for that purpose from snyone, If
this 18 true, then the appellent wvas mxintaliging a nuls-
ance and wea responsible abeoclutely, and without reference
to negligence, for whatever injurles were caused the
paintensnce of such &n obstruction., (oiting osses
The placing cf poles and wires upcn a publlic highway for
the purposs of furnishing light to private jpersons 1is
not one-of the usss for which highways are established
and the rizht to d0 82 muest b2 aocqulred from the proper
guthorities. Freund on Pol. Pow, § 353, Ses cases last
cited, Ths publloc have a right to & fres snd unobstruot~
ed use of the highwaya of ths country. Ws know of no
batter fllustretion of the dameges likely to rssult from
hanging wirss over publio roads than that which is

803
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furnished by the faocts of thii LTTT R Thnt such

& menace 1e in lav an odestruotion ean hardly be
questioned.*

Cf. Sante Fe' Town-Site Co. v. Norvell (C.C.A. 1918)
207 S.W, 960. 7This 1s the general rule. MNoQuillan on Muni-
oipal Corporations (24 E4.) § 1745, note 49 Vol, 4, pp. 643,
644; 25 Am. Jur. 681 and authorities cited.

. Shortly thereafter Art, 1438 of the Revised Civil
Statutes was enaoted. This artiole provides:

"2uoh oorporation shall have the right and .pow-
er Lo enter upon, condean and ap>rooriate the lande,
right-of~way, easements and property of any person
or corporation, and shall have the right to ereot
its lines over and aoross any publio rosd, railroad,
railrosd right-of-way, interurban rsilroad, street

{ railrosd, oanal or stream in this Btate, pny streest
or alloySot any incorvoratsd city or town in this
State with the consent and under the direction of
the governing body of such oity or town. Such lines

.. ahall be construoted upon suitadle poles. in the - -
most &poroved manner and saintained at a height a~
bove the.ground of st least twenty-two feet; or -

.. pipes may ba.placed under the ground, as the ex-
.igencies of tha caas may require.“ - v o

) It should be noted that. this article authorizes the -

erection of lines and poles gver and across and not *"along*
public roads. This point wes raised but found not necessary
for decision in the cass of Kelley v. Texas Utilitles Co.

{C.C.A.) 115 &.%w, (23) 1233, writ dlemlissed. Ve 0r)) this

to your attention, dbut likewise find it unnecsssary for our

ooinlon. ¥e aball treal the gensral company 2# rightfully
‘along® the public right-of-way, .

The cooperative presents a diffarent oroblen. As
stated, we assuse that this company is incorporeted under the
orovisions of Articls 1526b of the R.C,S, {Vernon's), Among
other powers such comzaniee nmay: ‘ .

“® # # poquire, own, hold, use, exercise, * * ¥
franchises, rights, privileges, licenses, rights of
way, end easements necessary, use2ful or ap-rooriate.*
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Nowhere in the act are such coapanies given the bdbroad
powsrs provided general oompsnies under Artiocle 1538, YVere it
not for Ssction 36 of the Act we should read in the »overs e-

nunerated in Artiole 1638 as additional powers, but Seotion
38 provides that: .

*This Act is complete in itself and shall
be ocontrolling, The provisions of any other law
of this State, exospt as vrovided in this Act,
shall not :uniy to a corporation organized, or
in prooesesoforganization, under this Aot.*

Conseguently, ths case for the coaperative comoany
is not as strong as the case for the general comvany. If the
county shouid prevall over the lalter, csrtalnly it should
over the former, ¥e shall look upon the rights of either
comvany to malntain wires and poles "slong® the right of way
of » designated state highway as doudbtful, buf shall procesd
upon the theory that both are rightfully there. :

The question insofay as “A® poles are concsrned has
thus narroved to this, Uoon whom rests the legal duty to re-
move eleotrio power polas upon the right-of~wey of a desig-
nated state highuey there by virtue of a permlssive ussr or
franchise from the Legislature? Is that duty incumbent uson
g county commissioners® oourt whean it acts as the agent of
the State pursuant to Art. 8574n of Vernon'e Annotated Civil
Statutes, or, on the contrary does the duty lie with the util-
ity to remove the poles at its owvn exvense when ths Stats As-
sires to widen or relocats one of 1its highways?

Looking at the =roblex sven in 1ts most favorable
asoect with ressect to the utiiity cozmnenies, still such com-
vanies would sesa to have the burden to remove, The plaocing
of electrio poles and wirss upon a highvay right-of-wvay i3 a
soecial end exceotional use of the hizhwsy, It is not one of
tha uses for whioch highways are established. J=acoksonville Ice
and €leotrio Co. v, Moses, supra. The right to -laze eleotric
voles there must spring fros the sovereizn -- dlrsstly or other-
viae by Legislative grant., %hen the utility has accepted the
soversign's banavolence by olacing poles upon the highway gnd
thereby comnleted ths franohise, it 40es so upnn certalin condi-
tions izmvlied in ths franchise, <ne of these ia that the poles
shall be vlaczed u=on the highway in such zanner as o cause
the least burden to the greatsr and orirary rights of the
traveling duolic. Another is, that wvhsn the usg shall inter-
fere with an~thar publioc use to whioh tha state may se=s fit

to devote the way ths utility shall resove the structures to
conform to the naw way.
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T9e Tule 1s atated 4n 10 R, C.L, at p. 76 and 18 ¢
ta, Jur, 2t p. 732 ae Tollovwst

“The fronchise to lay sad asiantain raile
pines and vires and other structurss i3 s subitc
niphvay, slthough a s=ere geruiasion to shere in
the public use af the way, 1like other franchises,
is ¢ ooutrogt which cznnot d¢ srbitrerily ros-
cinded, unleas the nowesr to alter, sxenl or re-
peal She franchise hss been exoressly reserv

ek a Treachise 1s hwaevenr fLaqg Fid
1ied _eana!

tion thet ‘lﬂ qtrugtxes 101
1tn R [ 12 1! ‘

el

- L"’ £ 1._,“ . » da ; _' o
ol _the 3y b9 sazs otber oubi)s sprg.”  (Cnder-

s3orIng curs)

hece tatazants sre aur ortel 1y & nslter of Jdesis-
icns, the xore sutstanding of sfloh are: Spw Orlears Jam Light
Coxaeny v. Dratnage Cowaiseion of Usw Criesns, 197 U, 8, 458, €6
8. 3¢, 471, o8 1, Z§, €X1; énderson v, Fuller, 61 fle. 280,
& Do, 634, & L.R.6, (£.5.) 1028; Soluatue Jee Light and Cake Co.
Y. S1ty of Saluzdus, S0 “hip St, €8, M 8,7, P95, 40 im, St, dfep,
348, 13 L.2,¢. B18; Zuranton Gas sud Zp%er Cameany v, Serputan,
€14 Fe. £83, 54 Atlagtic &64; Tounty Court of iyaming lounty ¥,
“hite, 72 ¥, Ta. 475, 91 J.2. 330, L. 5.2, 19170, %40% knvotation, -
T Rede 23170, 853: Dakata Tent. Telechone Co, ¥. Shipaan Construc~
tion Co, 49 S. Tek, £51, -207 R, ¥, ?2: Grenger Telsotons and Tel-
ezrazh Co. v. Sloane 8Bros,, Inc,, 3¢ <ash, 233, 135 &, 132,

In ¥aw Orleans Ses Light loudeny v. frainnge Com, of
Ner Lrlenns, esu-Pa, the U, 5, Susrene Coupt held that the Gty
of ZHaw Orleans oould regquire the gas light oom-wny ¢ remave
a% 1ts exdenke pives 100sted benasth the oity sireata placed
thare vurs:ant to ¢ franchise from the etate wben thn oity Tofind
1t neceasary tao recimetruct & strset., T-e court stated that
the injury sustolined vae dagnum ebsaus fatérie.

Zmenking throuch Zr, Juetise Tsy the Siurt sals:
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*The gas coanany 414 not acquirs any s-secifio
loaation in ths atrests;] 1t was content with the
general right to use them; end when 1t located its
oilpes 1t wes at the risk that they might be, at
some future time, disturbed, when the state night

Teguire for a necessary public use thet changss-in
looztion be made,.* ‘

Uoon & similar vroblea arising hefcre the Suprems

Court of Florida in 1908 (Anderson v. Fuller, susra) the Court

sald:

Sua.

“The City of Taapa wes, therefore, not author-
1zed to burden itsslf with the ocoet of removing snd
replacing of the water pipes, gas pides, telegradh,
telaphone snd elestirio light joles, Arains, or con-
duita or rallwsy tracke that might necessarily have
been interfared with in laying sswera in the streets,*

In Soranton Ges and Wster Coansny v. Scranton (Pa.
1908) 214 Fa, 533, 84 Afl, 84, The oourt said:

%It is the reasonadle discretlon of the muni-
cinal authorities thas doteraines the extent of
changes in the streats reoilved to =eet sublio
necessities; and to this change, vwhatever 1t may
be, short of en abrogation or annullcent cf the
com7any's right to maintain 1ts systea of pipes

in the publio streets, M%g:_mm:mzm
at its at ex-eanse." (Undersooring ours)

In County Court of Yyoming County v. Vhite, 739 ¥, ¥a,

4?5, 91 S.Z, 380, L.R.A. 13172, €30, the ocounty commissioners
ware engaged in widening and iazorsving the highways ond had da~
cended the remcoval of certain telesrhone pdles. The coury siated
the oroblea and solution pe follows!

*Cne questiocn presented is, Uoon whom
rests tie legal Auty to remsve the Lelephone
poles »nd wirea? Felstor 1s & munlcipal cor-
voration, & governmental agsncy, entrusted
with the duty of looating, bullding, and main-
taining the pudblio hishwsys of the couaty.
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flespondents, owners of the teleshone lines,

sre engel3ed in the publia service and sre oc-
cunylng & 2ortion of the nsbliag rizht-of-way

with tzeir lines, by virtue of a frenchlse

granted nursuant to leglslative cuthority

by the county court to their sredegessars in

%itle. The right of the public in the highway

for the purposs of travel in the ordinary mades

is & vrinary and fundsmental right, and is not lip-
15221 to that vortion only of the right-of-way here-
tofore traveled, Respondents hive = nermissive

and subordinate right only, which exists only so
1lang a9 1t 4oes not interfere with the “rimary

and suverior right of the traveling publis., Suoh
orirzary rizht to ococuny sny and all perts of the
right-of~way for the purpose Of a raadway necessar-
11y ioplles the right to widsn and imorove thes treveled
vortion of the road, whenever 1t beoomes necsasary
ter the better sccomodation of the sublis. This
orincipls wes not controverted in the: arguzent,

Bzt 4t was oontended thet the vpoles 413 nat intar-
fere with irevel in ths roadway, 2nd that, teing in
the -say only of the work of 1aproving the nighway,
it was therefore the duty elther of the county ocourst
or of thair contractors to resome them in s careful

sanaer, at their own expense, This s certainly not
ths law,?

Ses also annotation L.R.A. 19170, o. 553, et seq.

This dsolsion was noted with e>aroval in Dakota Cene
trzl Telesghone Ccsveny v. Shipman Construction 8o. (S.I, 1928)
suora. FEere the court noted that the last ceses relled to some
~extent upon a statute requiring rsmoval, but held that the
statute was nerely declaratory of the coansn law,

¥e bellieve that this alao is the rule in Texas,

In Housion snd Texss Central Fallway Jo. v, Clty of Dallas,

Q3 Tex. =63, B4 9.¥W. 643, 70 L.R.A, 250, our Supreme Court
held in a sosewhat analogous situation that the City of Dallas
might oronerly require ths railroesd in gusstion $o rewod=l 1te
tracks and feo(l'tims and tha grading thersof et points inter-
secting clty streets so ns to ¢onform to the grafte of such
stre=ts, Sisaking of this wower in the 21ty, tne Court aspid:

-8n8
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*“It is merely ths exsroise of ths pover
subjeot to which all versons use the publie
highvays for thelr own surposes to so regulate
such uses to secure the rights therein of the
people generally, =nd proteot thea in the safe
snd oonvenient enjoyment thereof, The power
exists at all tices in the legislatire and in
those 1nferior governsental bodles to whom
it may be propsrly ocommitted, and its proper
exercise as unrestrioted by the mwere previous
existence of property rights,

*# @« % In this cass, the streets are al-
ready establishesd -- Sroperly, we sust assume --
zoross the reilroad, and there is no effort to
apply the power of eminent domain. The exlsting
crossings, as the city contends, ere so danger-
ous to life and so inconvenient to travel as to
requirs that the proposed changes bs msde,”

At another-point'tho court said:

*That compensation != not recuired to be
mpde for such losa as is ocoasioned by the srojp-
or exercise cf the police power has slready been
stated. It is equally trus that the infliction
of such loss 18 not a taking without due proceass
of law., The exertion of the nolice powsr upon
subjects lying within ita acope, in a projer and
lavful manner, is dus process of law,*

for an additional reason the Commissicners' Court
may require the removal of the A" poles in question. Art-
tocle 734 of the Pensl Cole »rohlbits the obatructlon of a
publis highway. As pointed out in the Jacksonville case, sud-
ra, the erection of —ower poles along a public highway in
such a wey as to incommode tha public 18 a manses and -an ob-
struotion., Artiocls 788 »f the penal code enjoins upon the
comxmissioners' oocurt the duty of regulating and Hroviding for
the reas¥al of such obstructilons.

For the reasons glven and under the authoritiess cited
1t is the opinion of this desnartzent and you are sdvised that
the Conmissioners'! Court of Fayetts County, Texes, may require
the general company and the aslactrioc cooperative to reasve from
the right-of-way of a designated etzie highwey at thelr exnense



810
Honorabdble John C., Narburger, page 12

eleotrio power poles and linea placed there by them when esuch
removal bacoxes necessary by reascn of the widening and relo-
cation of the highway in question.

This is not the case with resnect to the "3" noles,
¥e have pointed out that the transm'ssion lines and poles whioch
‘we have designated "B poles are now lawfully on and across
vrivate proverty by virtus of sasements granted the resssotive
nower comvanies by orivate lsnd ovners. That these easesnents
are property rights whioh cas not be aporopriated for the -ub-
11c use without ocompensation 1ls well established, Seotion 17,
Art, 1, Constitution of Texas; City of Fort Worth v. South-

weastern 3ell Talephone Company, 80 Fed.(2d4) 972, re-hearing

This rule has also besn handed down by the Supreme

Court of the United Etates. In Panhandle Zastern Pive Line
Comvany v, the State Highway Commlssion of Xafisas, 294 U.S,
313, 5% S, Ct, 5683, .79 L.EA, 1090, the facts were that the
pipelins oomcany's lines were all located on its own right-
of-way, psoured from landowners, and none of the lines were
located along, on or aoross any previously existing state
highway. 7The Highway Commission, 22airing to widsn and re-
locste the hizhway in questlon, acqulired rights-of-way for
highwzy imorovasent from fee landowners but d1d not obtailn

the ocnsent of the pipeline company to cross or occusy its
right-of-way.

The highway inprovemant necessltated certain changes
in the pipeline comnany lines. In eome instances it was nso-
easary that the »ipellins be lowared and enhossed, 1In other
instances it was necessary that the piveline and telephone
line De removed to the outer edges of the right-of-way nswly
acguired by the Highway Coxmission. However, none of the
changes would have required the pipeline dom»nany to acguire
any new or additional rightg-of-way., The Court, svsaking
trrouzh ¥r. Justice MoReynolds, neld that notwithatanding
the tarms of a statuts giving the Righway Commission ths right
to requirs the removal of the vivslines at the ex»ense of the

nipeline comwany, the State onuld constitutionally exercise
no such power, It held that,

*If carried int> effeot, the onhalleng=l order
of the cozmmission would result in taking >rivate
property for pudblic use.®
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The court emahasized that a vrivate right-of-way
is an easom2nt and is land that cannot dbe tzken for rudblia
use without coamvensation.

¥e heve heretofare held in socordance with the rule

thus established By the Susreass Court of the United Statea.“isIn
O>inlon Mo, 0-2274 we stetad that,

“The =lst skovins the losation of the right-
of-way far the oll highway, the right-of-wvay for
ths 2ower line #pd thre right of wsy of the new
higtvay, stovs thet the »over lins 413 not oroms
ar go cver the origingl ©°Zvwey, btut vien tus
new highwey was coanstructsd the rigat-of-vay for
the erns crossed ths rizat-of-vay aof the power -
line or utility comsany, nsceszitaticg the re-
%oval of a few noles of the power 1line elong the
sides of the new highwey, slso the utility cczjpany
was requirad to use higher voles 1a crossing the
hizbway and erset certain 1inss 18 maxing the
abovs mentlioned changes, However, tiae utllity
ComPany wes not required to secure 20y adiditional
right-of-w:y.for the adbive wentisned ~urposas, -

*In visv of the foragolng autacritiss, ycu
are Iaspectfully 29vised tr=t 1t is the 2oiniosn
ef this depsrizert tlhat the county is listla %o
the Gulf St-tes Ytility Comnany for all reason-
£ble ezxvences necesssrily incurrs! by scié cos-
=any for the nurcoses 2foresaid.*

Crasazuantly, 1t s tas ovinlon of this deovsrtaent
ard you are advised that Lasofar as *3" wires and poles sre
omoersed, nov lawfully on and across srivate iands b7 virtue
of easexsnts from the land owners, Fayette County will be 1li-
abls to the utilitiea in guestion for ths cost of removing
snd relcoating such polea a1l wires sad may not la roceeding
under Article 3374a to aocquire new rizhts-of-=wvay for a wider
and relosated Lighyvsy rersvs or larezs 3ush structures without

by 2urchase or coafernation peying just comzensstion to the
utilitieeg, wynare of the easemants,

APFROVED JiX '30, 1942 Yery truly sours
;:.-._.. PAORBO) rig v AD
LTTOLLZY GENEBLL . 3y Syfrynse e
i <7/ Joma2g P, Txullen
JP9: s .. Lesistant
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